
Page 1 of 15 

 

IN THE COURT OF THE MEMBER,  

MOTOR ACCIDENT CLAIM TRIBUNAL, SONITPUR, TEZPUR 

   

Present: Bobita Kshetry , AJS, 

     Member, MACT, Sonitpur 

     Tezpur 

  MAC No. (D) Case No: 69/ 2019 

    

1. Sri Ranjit Kumar Borah 

2. Smt. Shapnajyoti Borah 

3. Sri Dibyajyoti Borah 

All are sons and daughter of  

Late Keshab Borah 

Resident of  

Vill –   Nampithakhowa 

P.S. -   Tezpur  

Dist:   Sonitpur( Assam )  

       -----------Claimants 

    -Vs- 

 1.   Md. Abdul Barik 

    S/O- Late Wafisuddin 

    R/O- Village- Purani Alimur 

    PO- Panchmile 

    PS- Tezpur 

    Dist- Sonitpur (Assam)  

             ----Owner of the offending vehicle 

2.   Md. Rafiqul Islam  

           S/o Md. Abdul Bariak 

R/O Village- Purani Alimur 



Page 2 of 15 

 

PO- Panchmile 

PS- Tezpur 

Dist- Sonitpur (Assam) 

        ---- Driver of the offending vehicle 

3.   New India Assurance Company Ltd.  

           Tezpur Branch 

Dist- Sonitpur (Assam) 

       ---- Insurer of the offending vehicle 

----Opposite parties.  

Date of argument: 23-09 -2022 

Date of Judgment: 27-09 -2022 

       

APPEARANCE: 

Advocate for the claimant : S. Borah  

Advocate for the opposite party No.1 & 2 : N. Upadhyaya  

Advocate for the opposite party No. 3 : Promod Ch. Sarmah                            

                      

  J U D G M E N T 

1.  The claimants – Sri Ranjit Kumar Borah, Smti Shapnajyoti 

Borah and Sri Dibyajyoti Borah have filed an application u/s 166 of 

the M.V. Act 1988, seeking compensation to the tune of              

Rs. 40,00,000/- ( Rupees Forty Lakhs only) for the death of their 

brother – Golok Borah (hereinafter referred to as 'deceased'). 

2.  The claimants case in brief is that on 05-12-2016 at about 

4.05 p.m., the brother of claimants – Golak Borah(since deceased) 
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was coming home after finishing  his work at paddy field by 

walking from East side to West side by the side of N.H. 15. Then 

Bolero Pick Up van bearing Regd. No. AS-12AC-2417 was also 

coming from Tezpur side to Dhekiajuli side in the same direction. 

The driver of the alleged vehicle Md. Rafiqul Islam, S/o Md. Abdul 

Barik who drove the said vehicle i.e. Bolero Pick up van in so rash 

and negligent manner with high speed endangering to human life, 

suddenly lost his control and he dashed at back side of the 

deceased Golok Borah by the side of the road. As a result,   Golok 

Borah was grievously injured on his head and whole body and 

immediately, he was taken to Tezpur Medical College and Hospital. 

But  he succumbed on the way of T.M.C.H. 

3.  Notices were issued on the opposite party No. 1, 2 & 3. 

Opposite Party No.1 & 2 i.e. owner and driver of the Vehicle 

bearing Regd. No. AS-12AC-2417 (Bolero Pick UP Van) filed their 

joint written statement by denying all the facts and stated that the 

accident   occurred due to the own fault of the deceased and there 

is no rash and negligent driving on the part of Opposite Party No.2 

(driver). It is further stated that the vehicle was duly insured with 

New India Assurance Company Limited, having policy No. 

53110031150100006749 with required validity till 22-12-2016 and 

the driver of the said vehicle has also valid driving license vide D/L 

No. AS- 1220110030933. Hence prayed to dismiss the claim 

petition against OP No.- 1 and 2 
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4.  Opposite Party No.3 i.e. the New India Assurance Company 

Ltd. has filed written statement denying all the averments made in 

the claim petition and pleaded, inter-alia, that although the alleged 

vehicle registration No. AS-12AC-2417 (Bolero Pick-UP Van) was 

insured with this answering Opp. Party but the Opp. Party had 

completely failed to ply the vehicle by complying with terms and 

conditions of the Insurance Policy. Therefore the Insurance 

Company is not liable to pay any compensation to the claimants as 

the said vehicle was not driven by the person holding a valid/ 

effective driving license. It is further stated that the amount 

claimed by the claimant is too excessive, baseless, unreasonable 

and not categorically mentioned as because the claimants have not 

suffered any financial losses on account of death. Opposite Party 

No.3 also stated that the Assurance Company is not liable to pay 

compensation if the vehicle involved in the accident is not having 

valid Assurance policy, valid driving license and valid permit at the 

time of accident. And if there is breach of a specified condition of 

the policy, then, the Assurance Company will not be liable to pay 

compensation. It is further stated that the amount of compensation 

claimed by the claimant is exorbitant, arbitrary and has been made 

without any legal basis. Hence, prayed for dismissal of the claim 

petition. 

5.  On perusal of the pleadings and after hearing from the 

Learned Counsels for both the parties, the following issues are 

framed :- 



Page 5 of 15 

 

(i)  Whether the accident took place on 05/12/2016 at about 4.05 

PM due to rash and negligent driving by the driver of the vehicle 

bearing registration No. AS-12AC- 2417 and whether the victim 

Golok Borah died due to the alleged accident? 

(ii) Whether the accident is/are entitled to get any compensation 

as prayed for and if so, from whom and to what extent?  

6.  During the course of hearing, the claimant side examined 

2 (two) numbers of witnesses including claimant himself. The 

Opposite Parties did not adduce any evidence. 

7.  Heard arguments of Learned Counsels for both the parties. 

Perused the case record as well as the documents. 

 

Discussion, Decision and Reason thereof : 

8.  I have considered the evidences on record and after hearing 

the arguments advanced by the Learned Counsels for the claimant 

and the Opposite Party, passed the judgment on the above issues 

as follows : 

 

Issue No. (i) :  

9. The Clamant Sri Ranjit Kumar Borah examined himself in the 

case as CW-1 He has reiterated the same facts as narrated by him 

in his claim petition regarding accident of his deceased brother. 

10.    To prove the case, claimant Sri Ranjit kumar Borah deposed  

as  CW-1 that on 05-12-2016 at about 4.05 p.m., the brother of 

claimants’ – Golak Borah(since deceased) was coming home after 
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finishing  his work at paddy field by walking from East side to West 

side by the side of N.H. 15. Then Bolero Pick Up Van bearing Regd. 

No. AS-12AC-2417 was also coming from Tezpur side to Dhekiajuli 

side in the same direction. The driver of the alleged vehicle Md. 

Rafiqul Islam, S/o Md. Abdul Barik who drove the said vehicle i.e. 

Bolero Pick up van in so rash and negligent manner with high 

speed endangering to human life, suddenly lost his control and he 

dashed at back side of the deceased Golok Borah by the side of the 

road. As a result,   Golok Borah was grievously injured on his head 

and whole body and immediately, he was taken to Tezpur Medical 

College and Hospital. But  he succumbed on the way of T.M.C.H.  

11.   CW-2 Smti Manchana Borah also narrated the same fact 

regarding the said accident. 

12.      Perused the documents submitted by the CW-1. in support 

of his claim petition Exhibit- 3 which is Form 54, the Accident 

Information Report clearly shows that the deceased, namely, Golok 

Borah met with an accident on 05-12-2016 at about 4.05 p.m. at 

Nampithakhowa on NH-15. At the time of said accident, the 

offending vehicle (Bolero Pick Up Van) bearing Regd. No. AS-12AC-

2417 was insured with the New India Assurance. Co. Ltd., Tezpur 

Branch vide Policy No. 53110031150100006749 and the driver of 

the said vehicle had a valid driving license vide D/L No.                       

AS-12 20110030933 valid up to 25-01-2018. Moreover, for the said 

accident, a police case has been registered vide Tezpur P.S. Case 

No. 2188/16 u/s 279/304(A) of I.P.C. Exhibit-1 and 2 are the Gaon 
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Burah Certificates, Exhibit- 4 is the FIR, Exhibit- 4(1) is the Ejahar 

lodged by Sri Ranjit Kr. Borah(CW-1) regarding the accident. , 

Exhibit- 5 is the Charge Sheet  submitted against the driver of the 

offending the vehicle U/S 279/304(A) of IPC., Exhibit-6 is the 

Postmortem Report, Exhibit- 7 is the Death Certificate of the 

deceased Golok Borah. 

13.     In the cross examination, CW-1 stated at the time of death, 

his elder brother was aged about 65 years. Prior to his death, he 

earned his livelihood by doing cultivation. CW-1 confirmed that he 

did not see the accident. CW-1 also stated that he has not 

produced any document to show the actual earning of her 

deceased brother. He did not know whether the driver of the 

offending vehicle had possessed a valid driving license. 

14.    The time and place of accident and the accidental death of 

deceased – Golok Borah accordingly, stands established. The 

claimants/CWs have attributed cause of accident to the rash and 

negligent manner of driving of the offending vehicle by its driver 

(i.e. O.P. No.2). Learned Counsel for the Opposite Party No. 3 

(Insurance Company) has disputed the manner and death of Golok 

Borah. The collision of the offending vehicle with the deceased is 

an admitted position. The allegation about the rash and negligent 

driving by the offending vehicle, accordingly, stands established. 

15.      To determine the negligence of the driver of the offending 

vehicle, in the case of Basant Kaur & Ors. Vs- Chattar Pal Singh 

and Ors. [(2003 ACJ 369 MP (DB)], it has been held that 
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registration of a criminal case against the driver of the offending 

vehicle is enough to record the finding that the driver of offending 

vehicle is responsible for causing the accident. Further it has been 

held in catena of cases that the proceeding under the Motor 

Vehicle Act are not akin to the proceeding as in civil suit and hence 

strict rules of evidence are not required to be followed in this 

regard. 

16.      In view of above discussion, it is held that the claimants' 

brother, namely, Golok Borah died due to a Motor Accident on    

05-12-2016  at 4.05pm caused by rash and negligent driving by the 

driver of the Vehicle Regd. No. AS-12AC-2417 (Bolero Pick-Up Van). 

Therefore, the issue is decided in affirmative in favour of the 

claimants. 

 

Issue No. (ii) 

17.    On considering the evidences on record, it is found that the 

opposite party No. 1 was the owner of the offending vehicle 

bearing registration No. AS 12AC 2417 (Bolero Pick Up van) which 

was insured with the New India Assurance Company Limited (O.P. 

No.3) vide Policy No. 53110031150100006749 valid upto                  

22-12-2016 and also the driver had a valid driving license bearing 

DL No. AS- 1220110030933 valid up to 25-01-2018. The incident 

occurred on 05.12.2016 during subsistence of the policy of the 

offending vehicle.   
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18.     During argument, the Ld counsel for the Insurance Company 

submitted that admittedly the claimant No. 1 was working as 

teacher and was not dependent on the deceased and hence, he is  

not entitled for getting compensation. On the other hand, Ld 

Counsel for the claimant submitted that the claimant No.1 being 

the brother, is a legal representative of the deceased and thus not 

only entitled to file the claim petition but also entitled to receive 

the compensation amount as loss of estate on the death of his 

brother. 

19.     As observed in Gujaral SRTC –VS- Ramanbhai Prabhatbhai, 

(1987) 3SCC 234, “ a legal representative is one  how suffers on 

account of death of a person due to a motor vehicle accident and 

need not necessarily  be a wife, husband, parent and child.” 

20.      It is thus settled that the legal representatives of the 

deceased have a right to apply for compensation irrespective of the 

fact whether the legal representative concerned was fully 

dependent on the deceased. So, there is no scope of doubt that 

the claimant brother was not fully dependent on the income of the 

deceased, but being a legal representative, he is certainly entitled 

to get compensation on the death of his brother in a motor vehicle 

accident. The argument of the Ld. Counsel for the Insurance 

Company cannot be accepted. 

21.     In view of the above, it can be held that the claimants being 

the legal representative of the deceased are entitled to get the 
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compensation from the Opposite Party No.3 i.e. New  India 

Assurance Company Limited. 

22.   Another point raised by the Learned Counsel for the 

Insurance Company is that all legal representatives of the deceased 

is not made party in the claim petition. So, the claim petition is bad 

for non-joinder of necessary party. 

            Admittedly, all the legal representative of the deceased are 

not made parties in this claim petition. Now, section 166(c) of the 

MV Act, clearly provides that where death has resulted from the 

accident, the application for compensation may be made by all or 

any of the legal representative of the deceased. It is settled 

principles of law that no suit/petition shall be defeated by reason of 

misjoinder or non joinder of parties, It such defect does not affect 

the merits of the case or jurisdiction of the court. Addition or non 

addition of any legal representative as a party in no way diminishes 

the liability of the insurer. Therefore, the contention of the insurer 

that the claim petition is bad for non joinder of necessary party is 

not tenable.  

23.     Now, the prime question is what should be the just and fair 

quantum of compensation. In determining the compensation, 

essential factors e.g. age of the deceased, income, future 

prospects, dependency etc are relevant.   

24.     Now, in this instant case, the deceased was a bachelor at 

the time of his death as claimed by the claimants which is not 

disputed. In the claim petition and in the evidence, it is stated by 
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to CW-1 that his deceased brother was aged 55 years at the time 

of his death. To establish the same, claimants could not submit any 

documentary proof. It is settled position of law that if any age 

proof document is not available, the age mentioned in the P.M. 

report can be taken into consideration. As per PM Report (Ext. No.- 

6), the age of the deceased Golap Borah is mentioned as 55 years, 

which can be taken into consideration in this case. So, it would be 

appropriate to take the slot of 51 -55 years for the purpose of 

selection of multiplier. As per the decision recorded by Hon’ble 

Apex Court in the landmark case of Sarla Verma –Vs- Delhi 

Transport Corporation(2009) 6SCC  121, the multiplier in the 

present case would be 11 and deduction in account of personal 

living expenses would be ½th considering that the deceased was 

unmarried at the time of his death.     

25.    So, far the income of the deceased is concerned, the 

claimants have asserted that the deceased was a cultivator/ 

businessman by profession and his monthly income was Rs. 7,000/. 

But, in the evidence CW-1 has claimed that the deceased used to 

earn an amount of Rs. 20,000/- to Rs. 30,000/- per month at the 

time of his death by doing cultivation and vegetable business.  

26.    Opposite Parties although denied occupation and earning of 

the deceased. But, could not rebut the same by adducing any 

evidence.  
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27.   Now the claimants have not furnished any document to proof 

the occupation and income of the deceased and there is also 

contradiction regarding his monthly income.  

28.    However, for the end of justice since there is a death and MV 

Act is also a beneficial legislation, so to give to some extent relief 

to the family of the deceased, the monthly income of the deceased 

be considered as Rs. 7,000/- per month considering the family 

income of such category of persons in the concerned locality at the 

prevailing time. 

29.    So far future prospects to be added is concerned, the five 

judge bench of Hon'ble Apex Court, in the case of National 

lnsurance Co. Ltd. Vs. Pranay Sethi, reported in (2017) 16 SCC 

680, has held at Para 61(iii) and 61(iv) as follows : 

30.      "61(iii) While determining the income, an addition of 50% 

of actual salary to the income of the deceased towards future 

prospects, where the deceased had a permanent job and was 

below the age of 40 years, should be made, The addition should be 

30%, if the age of the deceased was between 40 to 50 years. ln 

case the deceased was between the age of 50 to 60 years, the 

addition should be 15% actual salary should be read as actual 

salary less tax, 

31.     61(iv) in case the deceased was self-employed or on a fixed 

salary, an addition of 40% of the established income should be the 

warrant where the deceased was below the age of 40 years. An 

addition of 25% where the deceased was between the age of 40 to 
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50 years and 10% where the deceased was between the age of 50 

to 60 years should be regarded as the necessary method of 

compensation. The established income means the income minus 

the tax component." 

32.    Thus, relying on the ratio of the aforesaid judgment of the 

Hon'ble Supreme Court, the claimant, in the instant case, is entitled 

to get 10% increase towards future prospect. The annual income 

of the deceased is thus computed to be  [ Rs. 84,000/- + 10% of 

Rs. 84,000/- = Rs. 92,400/-]. 

33.    So far as the dependency is concerned, the deceased the 

deceased was a bachelor. As per the decision of Sarla Verma 

(supra), the deduction towards personal and living expenses of 

deceased should be 1/2th, hence the assessment of compensation 

in details as follows.   

    The annual income of the deceased is thus computed to be 

{Rs. 92,400/- (-) Rs. 46,200/-} = Rs. 46,200/- 

 

         Thus total amount of compensation as follows:  

Loss of dependency (Rs46,200 x 11) : Rs.      5,08,200/- 

Funeral Expenses  : Rs.        10,000/- 

Loss of Estate : Rs.        10,000/- 

Total : Rs.     5,28,200/- 

            Total Rupees  Five lakhs twenty eight thousand two  

              hundred  only. 

 Hence, issue No. 2 is decided accordingly. 
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ORDER 

 

  In the result, the claim petition is allowed. Accordingly the 

claimants are entitled to Rs. 5,28,200/- (Rupees five lakhs twenty 

eight thousand two hundred) only with interest @ 6% per annum 

for the date of filing of the claim petition i.e. 03-09-2019 till full 

and final realization from the OP No.- 3 i.e. New India Assurance 

Company Ltd. The awarded amounts shall be divided into 3 equal 

shares between the claimants. 

 The OP No. 3 is directed to make the payment within 

30(thirty) days from the date of the order through RTGS or NEFT in 

the account maintained by this Tribunal. 

 If any interim compensation has already been paid, then it 

will be deducted from the total awarded amount of compensation.  

  Let a free copy of judgment be furnished to the parties 

concerned as provided u/s 168(2) of MV Act within 7 days from the 

date of judgment. 

  Given under my hand and seal of this Tribunal  on this 27th 

day of September, 2022, at Sontipur, Tezpur   

 

Dictated and corrected by me. 

 

 

             (Bobita Kshetry) 

Member, MACT                   Member, MACT 

       Sonitpur, Tezpur.                   Sonitpur, Tezpur. 
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                          A N N E X U R E 

 

1. Witness of the Claimant: 

           (i) Sri Ranjit Kumar Borah. 

   (ii) Smt. Shapnajyoti Borah 

  (iii) Sri Dibyajyoti Borah 

2. Witness of the Defence: 

              None. 

3. Claimant’s Exhibits: 

             Ext. 1 Gaon Burah Certificate. 

  Ext. 2 Gaon Burah Certificate. 

 Ext. 3 Accident information report (Form 54). 

            Ext. 4 FIR. 

Ext. 4(i) Ejahar.  

Ext. 5 Charge Sheet. 

Ext. 6 Postmortem Report 

Ext. 7 Death Certificate 

4. Exhibits of the defence: 

         NIL. 

 

     (Bobita Kshetry) 

                   Member,  

MACT, Sonitpur, Tezpur 

 


